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A s discussed in last month’s Part 1 of this two-part dis-
cussion on worker classification, California recently 
made a unanimous decision that will significantly 
change the California workplace. The state Supreme 
Court ruling now makes it much harder for employ-

ers to classify workers as independent contractors. Given Cali-
fornia’s courts are often viewed as trailblazers for needed new 
legislation, many other states are bound to follow with similar 

changes in labor law.
Classifying workers as independent contractors 

means a worker is paid a gross amount of compen-
sation and the business escapes the cost of payroll 
taxes, employment benefits and compliance reporting 
associated with classifying workers as employees.

But over the years, both federal and state tax au-
thorities have lost billions of revenue dollars from the 
non-collection of employer-matched Social Security 
and Medicare tax, unemployment tax and income tax 
on profits aggressively lowered by business deduc-
tions or not reported at all. This led to the stringent 
federal rules on worker classification, with many 
states implementing even tougher rules coupled with 
an unprecedented increase in labor audits. Accord-
ingly, this Part 2 covers the current federal rules on 
worker classification with some time-tested advice 
on what to do in the event of a state labor audit.

WHO ARE YOU?
To avoid the cost of noncompliance with worker 

classification rules, business owners and workers 
alike need to determine whether a worker is truly 

an independent contractor or indeed an employee.
If you are an individual who provides, markets and controls 

a particular service to various businesses, you may in fact be a 
self-employed worker and should be treated as an independent 
contractor by anyone you do work for. But if you are a worker 
who provides services controlled by others, both in the manner in 
which your work is performed and/or the pricing for your services, 
you most likely should be classified as an employee and receive 
all employment rights and benefits without discrimination in ac-
cordance with prevailing federal and state labor laws, including 
the U.S. Fair Labor Standards Act (FLSA).

Before you pay any individual for services rendered, you should 

first determine the character of 
the business relationship that 
exists between you and the per-
son performing the service. In 
determining whether someone is 
an employee or an independent 
contractor, all information that 
provides evidence of the degree 
of control and independence 
needs to be considered as de-
scribed in the federal “Common 
Law Rules” below.

COMMON LAW RULES
Facts that provide evidence of 

the degree of control and indepen-
dence for worker classification 
fall into three categories:
1.	 Behavioral: Does the company 
control or have the right to control 
what the worker does and how 
the worker does their job?
2.	Financial: Are the business 
aspects of the worker’s job con-
trolled by the payer? These in-
clude things like how a worker 
is paid, whether expenses are 
reimbursed and who provides 
tools/supplies.
3.	Type of Relationship: Are 
there written contracts or em-
ployee-type benefits (such as a 
pension plan, health insurance, 
vacation pay)? Will the relation-
ship continue after an engaged 
task is done, and is the work 
performed a key aspect of the 
business?

Businesses must weigh all 
these factors when determining 
whether a worker is an employee 
or independent contractor. Some 
factors may indicate the worker 
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